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In the present case, we take up the issue we did not reach in Ayala, namely
whether in a wage and hour class action alleging that the plaintiffs have been
misclassified as independent contractors when they should have been classified as
employees, a class may be certified based on the wage order definitions of
“employ” and “employer” as construed in Martinez, supra, 49 Cal.4th 35, or,
instead, whether the test for distinguishing between employees and independent
contractors discussed in Borello, supra, 48 Cal.3d 341 is the only standard that
applies in this setting.

IV. With Respect to the Claims Resting on
Dynamex’s Alleged Failure to Fulfill Obligations
Imposed by the Applicable Wage Order,Did the Trial Court

Properly Determine Class Certification Based on the
Definitions of “Employ”and “Employer”inthe Wage Order ?

As noted, the drivers’ general contention in this case is that Dynamex
misclassified its drivers as independent contractors when they should have been
classified as employees and as a result violated its obligations under the applicable
wage order and a variety of statutes. Most of the causes of action in the complaint
rest on Dynamex’s alleged failure to fulfill obligations directly set forth in the
wage order — for example, the alleged failure to pay overtime wages or to provide
accurate wage statements. Other causes of action include Dynamex’s alleged

failure to comply with statutory obligations that do not derive directly from the
(footnote continuedfrom previous page)

by the job, are often of inordinate importance. [Citations.] Others, such as the
‘ownership of the instrumentalities and tools’ of the job, may be of ‘only
evidential value,’ relevant to support an inference that the hiree is, or is not,
subject to the hirer’s direction and control. [Citation.] Moreover, the significance
of any one factor and its role in the overall calculus may vary from case to case
depending on the nature of the work and the evidence. (Borello, supra, 48 Cal.3d
at p. 354.)” (Ayala, supra, 59 Cal.4th at p. 539.)
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